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THE HIGH COURT

[2005 No. 49 MCA]
IN THE MATTER OF THE FREEDOM OF INFORMATION ACT, 19 97, AS
AMENDED, AND IN THE MATTER OF AN APPEAL PURSUANT TO

SECTION 42 (1) OF THE FREEDOM OF INFORMATION ACT, 1 997
BETWEEN
THE NATIONAL MATERNITY HOSPITAL
APPELLANT

AND

THE INFORMATION COMMISSIONER

RESPONDENT

AND

PARENTS FOR JUSTICE LIMITED

NOTICE PARTY

JUDGMENT of Mr. Justice Quirke delivered on the 30" day of March, 2007

This is an appeal on a point of law brought punst@athe provisions of s.
42(1) of the Freedom of Information Act, 1997 bg tiational Maternity Hospital
(hereafter “the Hospital”), against a decisionha tnformation Commissioner

(hereafter “the Commissioner”), made on th& ®ril, 2005. By her decision the



Commissioner had varied earlier decisions madé&éyHospital to refuse to provide
the Notice Party (or persons associated with thicB@arty) with access to
particular documents. Access had been sought pursughe provisions of s. 7 of the
Freedom of Information Act, 1997 as amended, (lienedhe Act”).

RELEVANT FACTS.

1. On the &' of April, 2000 the, (then), Minister for Healthci€hildren
announced the establishment of a non-statutoryt‘Mostem Inquiry”, (hereafter
“the Inquiry”).

Pursuant to its Terms of Reference the Inquiry wdser alia, required*to
review the post mortem examination policy, pracéind procedure in this State since
1970 and in particular as it relates to organ rerabvetention, storage and disposal
by reference to prevailing standards both in antsme of the Staté

2. After its establishment the Inquiry sought and nese the co-operation of
a number of hospitals and other public bodies aivdie persons in order to enable it
to discharge its obligations.
The Inquiry wrote to the Hospital on the”2|¥ebruary, 2001 advising that it had
commenced its work and enclosing its Terms of Refee. The Hospital readily
agreed to co-operate with the Inquiry

The Hospital provides obstetric and gynaecologealices to a large population

on the east coast. It was founded in 1894 anceitatiyest Maternity Hospital in

the State.

3. *“Parents for Justice”(hereatfter called “PFJ”), is an unincorporatedybod
comprised principally of parents of deceased caiidvhose bodily organs may have
been retained by hospitals within the State alterconclusion of post mortem

procedures some years ago. Those same persongpear & comprise the Notice



Party’s members. The Notice Party is a companydidiby guarantee. It was

incorporated on the"2January, 2003.

Mr. Raymond Bradley of Messrs Malcomson and Lathéssolicitor for the

Notice Party. He has averred that PFJ cooperatidtiae Inquiry until October 2002

when it announced that it was formally withdrawitggcooperation by reason of the

uncertain nature of the Inquiry’s powers and proces.

4. Onthe 11 May, 2001 the Hospital received a draft memorandam

procedures from the Inquiry which provided (at pa®) that:

“Documents received by the Inquiry shall be treadscconfidential and will

only be released or disclosed to other personsyansto these procedures

and/or by operation of law.”

On the & August, 2001 a "final memorandum on proceduress isaued by

the Inquiry. That memorandum provided (at parasiollows:

‘4.1

4.2

4.3

The Inquiry will require each person who cabtrtes to its work to
undertake in writing to treat as strictly privata@confidential and
not to disclose to any person, any information Wwhie person
contributing to the work of the Inquiry gives ocetves relating to the
work of the Inquiry either written or oral.

The Inquiry will require each person who reesidocuments or
copies thereof, from the Inquiry to enter into anGdentiality
Agreement with the Inquiry. A draft Confidentialkgreement is
attached to this Memorandum on Procedures as appéAd

Where it is, in the view of the Inquiry, neeggsn order to ensure fair
procedures to furnish either documents or the austef evidence to a

third party and that third party declines to be Inouby the



Confidentiality Agreement the Inquiry will not fish either the
evidence or documents to that third party. Theuingwill then
further consider the matter.”

On the 24' May, 2002 the Hospital signed a Confidentialityrégment with
the Inquiry. Its terms providedter alia that in the document provided by the Inquiry
to bodies such as the Hospital would remain contideas between the Inquiry and
the body receiving the documents and would notibengor disclosed to any other
person or body and would be returned to the Inquimgn required.

On the 4 November, 2002 the Hospital sent a written subioristo the
Inquiry.

In an affidavit sworn in these proceedings Ms @l&allanan solicitor on
behalf of the Hospital averred that when, on tAélévember, 2002 the Hospital sent
its written submission to the Inquiry, it did Sm reliance on” the existence of the
Confidentiality Agreement.

She continueThe submissions contains highly confidential ardstive
information. It provides information on post mant@ractices and procedures, the
reasons for the carrying out of post mortems, ar)cekplained the Hospital's
approach to its patients (at what is a very difficime) in relation to consent, what
happens at an autopsy and how burial is addressed.”

5. Section 7of theAct providesinter alia as follows:

“A person who wishes to exercise....the right of acskesll make a request,

in writing or in such other form as may be deteregipaddressed to the head

of the public body concerned for access to thengkeconcerned”.
On the ' of December, 2002 an initial application pursuarg 7 of the Act was

made by PFJ to the Hospital for access to theviatig categories of documents:



1. “Copies of any formal submissions deliveredndended to be delivered
by your Hospital to the Post Mortem Inquiry, othesgvknow as the Dunne
Inquiry.
2. Copies of all correspondence between your Halsgnd the said Inquiry.
3. Copies of all correspondence between your Halsgnd the Department
of Health pertaining to the said Inquiry.
4. Copies of all correspondence between your Habaitd other relevant
parties pertaining to the said Dunne Inquiry”.
The request, was refused by the Hospital by lelaéed the 28 December,
2002. The grounds for refusal relied upon by thepital included the contention that
all of the documents sought were documents whilette@ to the Inquiry including
documents which were prepared and provided toriyeily in confidence on the
understanding that they would be treated as comfi@evithin the meaning ascribed
to that term by the provisions of s. 26(1)(a) a6¢{L¥b) of the Act of 1997.
6. Decisions made pursuant to the provisions of $.tAeAct may be reviewed
in accordance with the provisions of s. 14 of tlet vihich providesnter alia that:
“(2), Subject to the provisions of this sectiore tiead of the public body concerned,
on application to him or her in that behalf, in Wng or in such other form as may be
determined, by a relevant person—
(a) may review a decision to which this secapplies, and
(b)) following the review, may, as he or she aers appropriate—
(i) affirm or vary the decision, or
(i) annul the decision and, if appropriate, makech decision in relation to the
matter as he or she considers proper,

in accordance with this Act.”



On the application of PFJ an internal reviewhaef Hospital’s decision was
conducted under s.14 of the Act. On th& @nuary, 2003 the Hospital affirmed its
initial decision. The grounds for refusal of accesse those identified in the earlier
decision.

7. By letter dated the 2'day of July, 2003 the solicitors on behalf of PFJ
sought a review of the Hospital’s decisions byltifermation Commissioner
pursuant to the provisions of s. 34(2) of the Abich applies to decisions made

pursuant to the provisions of S 14 of the Act ara/jglesinter alia that:

“(2) Subject to the provisions of this Act, the Goissioner may, on application
to him or her in that behalf, in writing or in suciher form as may be

determined, by a relevant person—

(a) review a decision to which this section apland

( b) following the review, may, as he or she a@bers appropriate—
(), affirm or vary the decision, or

(i) annul the decision and, if appropriate, makels decision in relation to the

matter concerned as he or she considers propacaordance with this Act.”

8. On the 1" April, 2005, the (then), Tanaiste and Minister fitgalth and
Children, (hereinafter “the Minister”), issued &gs release in which she announced
that she had received a report from the Inquiry.

Indicating that the work of the Inquity..has now officially ended as of March,*31
the press release continugwill take some considerable time to examinestreport
in detail. It is the Minister’s intention to pubh the report, subject to legal advice.

However the immediate focus at this time is orettamination of all the received



material and consultations with the Attorney Getherehe report will be brought to
Cabinet for consideration.”

9. On the 18 April, 2005, the Commissioner made a decision ehgishe
varied the decision of the Hospital by, (a), annglthe Hospital’s decision in
relation to certain documents, (directing the Htab release some documents in
full and other documents in part), and, (b), affirgithe decision of the Hospital in

relation to certain other documents, (finding tinty were exempt under the Act).

10. Onthe & May, 2005, the Minister announced the appointnoéitr. Deirdre
Madden B.L....to complete a final report on post mortem praetand procedures”

Indicating that she had receivé&sirong legal advice”which suggested that
the earlier report could not be published irfjiiesent state”the Minister stated that
“It is now necessary to appoint a relevant experekamine the key points raised and
findings in it in order to provide Government wéHinal report on post mortem
policy and practice by the end of year.”

In a press release the Minisexpressly appealed to PFJ. Sheasked for
their support for the work of Dr. Madden.She saidthe overall objective of the
Post Mortem Inquiry is to establish the facts,épart on them and provide
recommendations for the future, so that closure beput on the matter for all
concerned. Dr. Madden will be appointed immediateid after examination of the
documentation gathered to date, she will agree seshreference to provide a final
report and recommendation by the end of the yeachwhill be published.

11. By Notice of Motion dated the fday of June, 2005 the Hospital sought

the relief which has been sought herein.



Section 6 (1) of the Act of 1997 provideter alia as follows:
“6. —(1) Subject to the provisions of this Act,rgveerson has a right to and
shall, on request therefore, be offered accessyoracord held by a public body
and the right so conferred is referred to in thist As the right of access.
(2) It shall be the duty of a public body to gieasonable assistance to a person
who is seeking a record under this Act—
(a) in relation to the making of the request enslection 7 for access to the
record,....”
In Sheedy v. Information Commissioi2zd05] 2 I.R. 272 the Supreme
Court (Fennelly J.) recited the long title to thet of 1997 and pointed out that
section 6 (1) of the Act *.. gives effect to the general principle thus prouokd of
public access to documents “to the greatest extessible consistent with the public
interest and the right to privacy...”.
In the instant case it is acknowledged on betfatie parties that the
Hospital is a “public body” within the meaning abed that that term by the Act.
It follows that, when on 9th December, 2002, PRiliaegd to the Hospital for
access to certain documents there prawa facie an obligation upon the
Hospital to provide PJF with access to those doactsn@rovided that they
comprised “records” held by the Hospital and preddhat the Hospital was not
entitled, under the terms of the Act, (or otherbgeoperation of law), to refuse
to provide PFJ with such access.
The principles applicable to appeals such ashidwne been identified by the

High Court (McKechnie J.) iDeely v. Information Commissiong002] 3 I.R.



439 at p. 452 and adopted by the Supreme Courhéflgnl.), inSheedy v.
Information Commissioner.

Applying those principles to the facts of thisedam satisfied that in order
to sustain its appeal it will be necessary forHospital to discharge the onus of
proving on the facts which came before the Comminssi, either, (a), that the
Hospital is entitled, pursuant to express provisiohthe Act to refuse to provide
PFJ with the access which it seeks or, (b), thmtbspital is entitled to refuse to
provide PFJ with access to the documents pursaatrhe other statutory,
constitutional or lawful provision or, (c), thatmaking her decision the
Commissioner either
(i) made findings of primary fact which were unsapgpd by evidence or
(if) drew inferences from such facts which no resdue decision-maker could
rationally draw or,

(i)  reached conclusions based upon an erroneigws of the law or,
(iv)  drew inferences by way of an incorrect intefiation of documents.
The grounds relied upon by the Hospital in suppbits appeal can be
summarised as follows:

(2) It is contended that the Notice Party doeshasklocus standin these

proceedings.

(2) It is contended that the documents sought caitien the category of
document ofrecord” identified in s. 22(1A) and (1B) of the Act and
that the Inquiry was, at all material times a Trnbwithin the
meaning of that section. It is argued that the @asioner erred in
law in finding that the Inquiry had been completdien she made her

decision.
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3) It is contended that the documents sought oeitien a category of
records which are exempt from production in progegslin court on
the grounds of legal professional privilege. Itlgimed that the
Commissioner erred in law in failing to refuse & them as
required by the provisions of s. 22(1)(a) of thé.Ac

(4) It is contended that the Commissioner errddwnin her interpretation
of ss 26(1)(a) and (b) of the Act and in her intetation of s. 26(2) of
the Act.

(5) It is contended that the Commissioner errddwnin her interpretation
of the provisions of ss. 20, 21 and 23(1)(a)(ivjhe Act.

(6) It is contended that the Commissioner failegrwvide the Hospital
with fair procedures because she considered died gon
submissions made to her by the Inquiry and by tepatment of
Health without first giving the Hospital the oppantty to see, consider

and comment upon those submissions.

(1). LOCUS STANDIL.

It is contended that the Notice Party does not hamgs standin these
proceedingsWhilst | accept that contention | do not believattthe status of the
Notice Party in these proceedings fundamentalbrsithe nature of the issues to
be determined in this case or the determinaticdhage issues.

The application made of'9December, 2002, for access under s. 7 of the Act
was made by PFJ which was an unincorporated bdelycBmprised a number of

individual persons, most or all of whom were pasesftdeceased children whose
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bodily organs were, (or might have been), retainetospitals or State bodies
after the conclusion of post mortem procedurese Jubsequent application made
under s. 14 of the Act, (for a review of the eartlecision), was also made by
PFJ.
The application for a review by the Commissionedems 34(2), of the Act
was made by letter dated the’2Iuly, 2003 from Messrs. Malcomson Law
Solicitors for PFJ. The letter provideder alia as follows:-
“Re: Parents for Justice —Request under the Freedbinformation Act,
1997.
Dear Ms. O'Reilly,
We wish to advise that we act on behalf of Parfartdustice and have been
requested to forward their Freedom of Informati@quest (as enclosed), to
the National Maternity Hospital, Holles Street. [IBaving a refusal from the
Freedom of Information Officer, an independentriné review was similarly
unsuccessful.
We wish to make a further review application, tpegd the Hospital’'s
decision within the required six month period...”
In her decision dated the‘i&pril, 2005 the Commissioner stated that:
“...I consider that, for the purposes of the FOI Abk legal person to whom
the decision under s. 14 issued is the person waderthe application to my
Office. | accept also that the Chairperson of gineup was identified at all
stages in the process and it is clear that, siheenhaking of the initial
request, you represent a group of persons affdoygubst mortem practices.”
It has been suggested that the application madietiey dated 21st day of July

2003 for a review by the Commissioner under s 34fbhe Act was made by or on
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behalf of the Notice Party. Had that been the dase it is unlikely that the
Commissioner would have been empowered to contlaaietlview because the
application would not have been an application niadthe“requester” within the
meaning ascribed to that term by s .7 of the Ac ‘oelevant person”within the
meaning ascribed to that term by s. 14(11) of theahd s. 34(15) of the Act.

No provision within the Act confers jurisdiction ap the Commissioner to conduct a
review of a decision made under s. 14 of the Acthenapplication of a person or
party who had previously no connection with theisiea to be reviewed.

On the evidence the Commissioner was entitlechth {as she did), that the
application for review under s. 14 of the Act, waade by PFJ. She was, accordingly,
entitled to conduct the review under s 34(2), wwas sought on behalf of PFJ. She
was entitled also to deliver her decision to theiors for PFJ. She did so by letter
dated the 18 April, 2005.

The status of the Notice Party within these prdoegs is an entirely different
matter.Persons seeking access to records under the A&9Gfneed not show any
particular interest in the records sought in otddve entitled to access. There was
nothing to prevent the Notice Party from seekingeas to the relevant records under
s. 7 of the Act. However it did not do so. Thetis® Party was incorporated on the
2nd January, 2003. It was not in existence on {h®ecember, 2002 when the initial
application under s. 7 of the Act was made by BRA¢ Hospital.

The Commissioner has found that the review unde4 f the Act and the
subsequent review under s. 34(2) of the Act wech e@ade upon the application of
PFJ. That finding was reasonably open to the Cosiarisr on the evidence before

her.
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It is not entirely clear how or why the Noticeravas joined as a party to
these proceedings. The Notice Party was neftieguester” under s. 7 of the Act nor
a‘“relevant person”within the meaning of s. 14(11) and s. 34(15)ef Act.

The Notice Party was not entitled to appeal thasiten made by the
Commissioner under s. 34 of the Act.

Section 42(1) of the Act of 1997 provideser alia that:

“A party to a review under section 34 or any otlperson affected by the

decision of the Commissioner following such a newieay appeal to the High

Court on a point of law from the decision.”

The Notice Party was not a party to the applkcathade to the Commissioner
and was not gerson affected’by the Commissioner’s decision within the meaning
of s. 42(1) of the Act.

In Construction Industry Federation v. Dublin City Gail [2005] 2 I.R. 496
the Supreme Court (McCracken J.) considered thiesstd an unincorporated trade
association which sought, on behalf of its constitumnembers, to challenge a
decision of Dublin City Council to make a developrheontribution scheme.

The court held that, whilst there were circumsgsna which it would be
appropriate for a representative body to be edtttbebring judicial review
proceedings on behalf of its constituent membéescourt should never be asked to
deal with what was an in effect a hypothetical goesand the applicant trade
association could not point any damage to itseittvimight result from the decision
complained of.

McCracken J. observed, (at p. 527), that:

“...it appears to me that to allow the applicant t@ae this point without

relating to any particular application and withoshowing any damage to the
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applicant itself means that the court is being asteedeal with a hypothetical
situation which is always undesirable. This idhaleenge which could be
brought by any of the members of the applicant arecaffected and would
then be related to the particular circumstancethat member”
He continued...l can see no justification for departing from thermal rule
which requires that an applicant for judicial rewienust have a “sufficient
interest” in the outcome of the application andahaot see any justifiable
basis upon which it can be said that the applidead any interest other than
that of its individual members. In the circumstasof this case, where there
is no reason why one or more of such individual bemishould not have
made this application | would refuse to allow thmokcation and dismiss this
appeal on the basis that the applicant does noehasus standi.”
Acknowledging that the position might different evh the individual
constituent members of an association were finigerecapable of mounting a
challenge in their own right, he pointed out howe¥at no evidence had been
adduced in that case of such financial difficuNp evidence has been adduced in this
appeal either which would justify the Court depagtirom the‘normal rule”
identified by McCracken J. The Notice Party is anpany limited by guarantee. It is
not a representative body for constituent membéus ave financially incapable
individually of financing the costs associated wtis appeal.
| am, accordingly, satisfied that the Notice Paltgs not haviocus standin
this appeal. | am satisfied, however that its pgoéition has not affected the outcome
of the appeal in any respect. The parties to tipeahave been the Hospital and the
Commissioner. The submissions relied upon by tleigrCin its determination have

been those of the Hospital and the Commissioner.
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S 22 (1A) AND (1B) OF THE ACT.

S.22 of the Act of 1997 was amended by the Freeofdmformation
(Amendment) Act 200&hter alia by inserting the following subsections after
subsection (1);

“(1A) A head may refuse to grant a request undstisn 7 if the record
concerned relates to the appointment or proposgqubagpment, or the business or
proceedings, of—

(a) a tribunal to which the Tribunals of Inquiry\l@ence) Act 1921 applies,

(b) any other tribunal or other body or individuapointed by the Government or
a Minister of the Government to inquire into spedfmatters at least one
member, or the sole member, of which holds or lkeédjhdicial office or is a
barrister or a solicitor, or

(c) any tribunal or other body or individual apptéa by either or both of the
Houses of the Oireachtas to inquire into specifietters,

and the request is made at a time when it is pregds appoint the tribunal,
body or individual or at a time when the performamt the functions of the

tribunal, body or individual has not been completed

(1B) Subsection (1A) does not apply to a recorsbiffiar as it relates to the
general administration of, or of any offices otyiaunal or other body or an

individual specified in that subsection.”.

At the commencement of her decision the Commissiobservednter alia that:
“My consideration of the case was well advancedes@raeks ago when it was

announced that the Inquiry to which the recordsir@would cease to exist on the
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31st March, 2005. Where in the course of the readditional facts come to light

on whether the claim in the circumstances is ral¢va the review, it is my

practice to take these into account for the purgasfiecompleting the review.

That means that, for reasons which will becomerale#he course of my

consideration of the matter below, | consider thaiust have regard to the

current status of the Inquiry.”

In her decision the Commissioner observed thas. 22(1A)...is designed to
protect the interest of a particular Tribunal/Ingyi’

She found that the Inquiry had been completed addckased to exist after the
31% March, 2005.

She continued take the view that s. 22(1A) is potentially redat only in
circumstances where, at the time of the makingefiecision, (inclusive of my
review decision), the performances and functiontdetribunal, body or individual
has not been completed. | consider that the poi$gibf a “new” Inquiry being set
up is an entirely separate matter and | have noladge of proposals in that
regard.”

She went on to find thét do not think that the s. 22,(1A) exemption hay a
application to this case and | do not find it nexaay to examine it further in my
decision.”

When the Commissioner made her decision on tHeApsil, 2005, she had
before her the following material which was releivianthe provisions of s. 22(1A) of
the Act:

(1). A press release dated tHeApril, 2005 in which the, (then), Tanaiste and
Minister for Health and Children announced that lshe received a report from the

Inquiry and that the work of the Inquity.. has now officially ended as of March,
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31°" . The release continuébwill take come considerable time to examine this
report in detalil. It is the Minister’s intentiol publish the report, subject to legal
advice. However the immediate focus at this terenithe examination of all the
received material and a consultation with the Aty General. The report will be
brought to the Cabinet for consideration.”

(2). Correspondence between Ms. Dolan from theefif the Commissioner
and Ms. Mary Jackson from the Department of Heatith Children including a letter
from Ms. Jackson to Ms. Dolan dated tieApril which advisednter alia that:

“| wish to confirm that on the*LSeptember, 2004 the Government decided

that the Dunne Post Mortem Inquiry should furnishfinal report not later

than the 31 March, 2005 and that the Inquiry would then cetasexist.

Ms. Dunne furnished her report to the Tanaistetn3f' of March.

However the Tanaiste has sought legal advice ordihéents of the Report

and following the examination of this advice andsideration of Government

on it in the coming weeks, she will decide on wihatext steps regarding the

Inquiry are.”

(3). A document entitletPost Mortem Inquiry Public Noticetwhich was

signed by the chairman of the Inquiry Ms. Anne Deynfdenior Counsel and

published in national newspapers. The notice adwasefollows:

“The Post Mortem Inquiry provided its Report to thenaiste and Minister

for Health and Children on the 3March, 2005 in accordance with its third

deadline.

By Government decision the Inquiry ceased to exishe 31 March, 2005.

All communications should therefore be addressed to

The Department of Health and Children.afid
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(4). Oral information from Ms. Dolan in relation & telephone conversation
which she had with Ms. Jackson on tffeAdril, 2005, in which Ms Jackson
confirmed to Ms Dolan that the Dunne Inquiry hachni@ated with effect from the
31 March, 2005.

Many of the powers conferred upon the Commissibyehe Act are,
necessarily, wide. In general, they require the@se of discretion rather than the
application of strict legal standards. The courilsot interfere with the exercise by
the Commissioner of her discretion where it has\leercised lawfully.

In conducting a review under s 34(2), of the Aa Commissioner is not
confined, as this Court is, to the determinatiowbéther mistakes of law have been
made by the earlier decision-maker and to interbetg where decisions of the
Commissioner are based upon an erroneous viewedéth or are unlawful for one of
the reasons identified earlier herein.

The Commissioner correctly found that the Inquigsva “tribunal” for the
purposes of s 22(1A), of the Act. That was a figdof law by the Commissioner.

She found that the Inquiry had been completed vehenrmade her decision on
the 13" April, 2005. That was a finding of fact. The Cowitl not interfere with that
finding. There was considerable material beforeGbenmissioner which could
reasonably have given rise to her conclusion. Tonerids not concerned to discover
whether it would have reached the same conclusionsade the same findings of
fact as those of the Commissioner.

The Court is concerned with the legality of the @aissioner’s decision
applying the principles identified by High CourtDeely v. Information

Commissioner.
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Having conducted a review of the earlier decisibthe Hospital, (made
under s. 14 of the Act), the Commissioner, wherdooting her review, was
exercising the wide discretion conferred upon hes.84(2)(b)(ii) of the Act to
“...make such decision in relation to the matter amed as ...she considers proper
in accordance with this Act.

Nothing within the provisions of the Act requirdtht the review should be
conducted on the facts as they existed dhZzhuary, 2003, when the Hospital made
its decision under s. 14 of the Act.

The Commissioner was entitled to consider all efrtiaterial before her on
the date on which she made her decision and to imakéecision having regard to
the circumstances which existed on th& Agril, 2005.

On the evidence in this case there was ample rabbefore the
Commissioner upon which she could reasonably hameladed that on the 18
April, 2005 the documents to which PFJ sought acoedonger related to the
business or proceedings of a tribunal within themnngg ascribed to that world by s.
22(1A) of the Act.

She was, accordingly, entitled to find, as she thdt the exemption provided

by s 22(1A), of the Act did not apply to the documsesought.

S. 22(1)(a) OF THE ACT

S 22 (1), (a), of the Act provides as follows.
“(1) A head shall refuse to grant a request undecteon 7 if the record

concerned—
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(a) would be exempt from production in proceesiimga court on the ground

of legal professional privilege,”

The Commissioner refused access to a number ofdgon the grounds that
they would be exempt from production in proceedimgs court on the grounds of
legal professional privilege and therefore caméwithe provisions of s. 22(1)(a) of
the Act.

She found thatmany of the records contain neither confidentied&l advice
nor communications created with the dominant puegsad preparation for
litigation.” She permitted access to those documents. .

She gave detailed reasons for her decision digshgg correctly between the
concepts oflegal advice” and“legal assistanc&é She also found correctly thany
correspondence which is of an administrative natmd does not involve the seeking
or giving of legal advice is not privileged.”

She continuetheither do | accept that the dominant purpose ieating
these records was the Hospital's preparation fogétion. Clearly, the records were
prepared in connection with the investigations gesarried out by the Inquiry and
for the purpose of the Hospital’'s engagement to pinacess.”

It is contended by the Hospital that the relevanbrds come within the
category of documents to which access should beddry reason of s. 22(1)(a) of
the Act. The onus rests upon the Hospital to ptbhaéthe records come within that
category. That onus has not been discharged iyidbpital in these proceedings.

It has not been alleged that access has beerdpoblay the Commissioner to
any identified record or document which was createtie course of actual or
contemplated litigation by or against the Hospiltathas not been alleged that access

has been provided by the Commissioner to a recodd@cument which contained
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legal advice given to the Hospital by a lawyer@gin the capacity of legal adviser to
the Hospital. In summary, no relevant record whiculd be exempt from production
in court proceedings on grounds of legal profesdipnvilege has been identified by
the Hospital.

The relevant records were made available for exation by the Court. The
Court declined to examine them. The tests outladeal/e and applied by the
Commissioner were the correct tests.

Accordingly, the Court will not interfere witheéhdecision of the
Commissioner in relation to the application of 2(1)(a) of the Act to the records
which came before her.

SS. 26(1)(a) and (b) and S. 26(2) of the Act

Section 26 of the Act provides as follows:
“(1) Subject to the provisions of this section,eal shall refuse to grant a request
under section 7 if—

(a) the record concerned contains informatioreg to the public body concerned
in confidence and on the understanding that it \W@daé treated by it as confidential
(including such information as aforesaid that agmar was required by law, or could
have been required by the body pursuant to lawjue to the body) and, in the
opinion of the head, its disclosure would be likelyprejudice the giving to the body
of further similar information from the same persmrother persons and it is of
importance to the body that such further simildommation as aforesaid should
continue to be given to the body, or

( b)) disclosure of the information concerned {datonstitute a breach of a duty of

confidence provided for by a provision of an agreetror enactment (other than a
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provision specified in column (3) of the Third Sthille of an enactment specified in
that Schedule) or otherwise by law.

(2) Subsection (1) shall not apply to a recordahkhis prepared by a head or any
other person (being a director, or member of tladfsif, a public body or a person
who is providing a service for a public body undesontract for services) in the
course of the performance of his or her functionikess disclosure of the information
concerned would constitute a breach of a duty ofidence that is provided for by an
agreement or statute or otherwise by law and istbt@ea person other than a public
body or head or a director, or member of the st&ffa public body or a person who
is providing or provided a service for a public lyoghder a contract for services.”
The Commissioner decided that:

“Before looking at the application of the s. 26 ex#ion it is necessary to

apply s. 26(2) to the records because the exemgbtes not apply where the

records fall within s. 26, (2).”

She refused access to certain documents whichosine'f..could not be
regarded as being prepared..(by their author) thia performance of his duties”
Pointing out that the Hospitalhas not identified any records.Which came within
the provisions of the section she concluded thati:

“...reasonable to assume, having examined the cantdrihe records, that

those prepared by or on behalf of the Hospital waepared by its staff

and/or by its legal team or others who were prawga service for the

Hospital under a contract for services”.

The Hospital has challenged her conclusion clagntivat the relevant
documents could not be categorised as documenthwi@re prepared in the course

of the performance of the functions of the persmorecerned.
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The documents identified to the Court on behathefHospital which, it was
claimed, came within the relevant category, weeeHbspital's written submission to
the Inquiry and the documents appended thereto.

The Court was invited to review the relevant resdat the purpose of
discovering whether they were, (or were not), pregpdy persons on behalf of the
Hospital who were, then, acting in the course efghrformance of their functions.
The Court declined to do so. It is not the functodrthe court to oversee or supervise
the discharge by the Commissioner of her functmmbe exercise of the discretion
vested in her by the provisions of the Act.

The relevant documents were prepared by the Hd'spikégal advisers and
were amongst the records which the Commissionerddwere prepared by its staff
and/or by its legal team or others who were prawga service for the Hospital
under a contract for services”.

It has been contended that the Commissioner’srfgqdias “irrational” and,
therefore, unlawful having regard to the princigsntified inDeely v. Information
Commissioner.l. do not accept that the Commissioner’s finding westional.

S 26 (2) of the Act was enacted with the intentbdistinguishing between,
(i) records given to or created by public bodiethim course of its functions and,

(ii) records given to or created by staff membégws contractors), of a public body,
whilst they were acting in another capacity, (d@cuments written by staff members
or contractors in a private or personal capacitife application of the exemption
provided by s 26(1)(a), is limited to records whesther, (1), were given to a public
body or, (2), come within (ii), above.

It was open to the Commissioner, having examthedelevant records, to

find that some or all did not come within thatéattategory. There was ample
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material before her upon which she could reasonddlyo. The functions of the
Hospital’'s legal advisers may well have includeel tgular preparation of
submissions and other documents for delivery teuartribunals, to professional
organisations and State bodies and for the purpwisaeil and criminal court
proceedings. The Court will, therefore, not intezfevith her finding.

The Commissioner also found that:

“Any duty of confidence which may be owed by thepital in respect of

records which it has prepared must be owed to agreother than a public

body or a member of its staff or a person providingervice for it under a

contract for service”.

This Court is satisfied that there has been noakesof law on the part of the
Commissioner in respect of her findings, (a) thatrelevant documents were
prepared by persons on behalf of the Hospital waewhen acting in the course of
the performance of their functions, (b) that tkeraption created by s. 26(1) of the
Act applies only where a duty of confidence is owgdhe Hospital to a person other
than the Hospital itself (or its staff or persomeiding contractual services for the
Hospital), and, (c), that s. 26(1)(b) was intenttegdrotect the interests of persons to
whom a duty of confidence was owed by the Hospital.

Section 26(1)(b) of the Act.

Access to relevant records held or prepared bhdlspital must be refused
pursuant to s. 26(1)(b) of the Act if;

“Disclosure of information..[contained within thedduments]... would

constitute a breach of duty of confidence provifitgdy a provision of an

agreement...or otherwise by law.”
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The sub-section may not be relied upon to refgsess to records if the
alleged breach of duty of confidence is owed toHbspital itself or to its staff or
advisors.

It has been strongly contended on behalf of thepial that access to the
records sought should be refused on the groundlibelbsure of the information
contained in the records would constitute a bred@hduty of confidence created, (a)
by the terms of the Hospital's confidentiality agmeent with the Inquiry and (b) by
law.

Undeniably the Hospital owed a duty of confiderméhie Inquiry under the
terms of its confidentiality agreement with the ung. It also owed a duty of
confidence by law to other persons, including perand next-of-kin of the deceased
children who were the subject of the Inquiry.

Citizens and persons living lawfully within theagt enjoy a constitutional
right to privacy. The right is not absolute. dtqualified by...the constitutional
rights of others ...the requirements of the commadg@md...the requirements of
public order and morality...™ (SeeKennedy v. Irelanfl987] I.R. 587).

It has also been qualified by a number of statupsoyisions. The right to
privacy is explicitly recognised in the long title the Act. However, the need to
balance that right with the public interest is alsocognised.

The State itself has a general obligation to resieecright to privacy of its
citizens. Public bodies and other State agencigastad with private sensitive
information affecting the rights and interestsrafividual members of the public are,
in general, required to keep that information coefitial.

Circumstances may arise where the disclosure alitseninformation, which

is held by a public body and which concerns amecés the interests of individual
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citizens, may be required in the public interes$ie Tegislature, for instance, has
expressly authorised the public disclosure by teedRue Commissioners of certain
private and potentially embarrassing financial infation concerning members of the
public because that disclosure has been deemeditothe public interest.

It has,by the terms of the Act, authorised the disclosidireertain private
sensitive information entrusted to public bodied ather State agencies by members
of the public subject to express exceptions idetifvithin the Act. The State’s duty
of confidence to members of the public in respéthat private sensitive information
has thus been qualifiedter alia by the terms of the Act.

A separate contractual duty of confidence in respkthe relevant records
was also imposed upon the Hospital and upon th@rpgy the terms of the
confidentiality agreement.

The vulnerability of the persons affected by thguiny has been recognised
by the Hospital, by the Inquiry, by the DepartmehHealth and Children and by the
Commissioner. It has also been implicitly recogdibg the fact that the Inquiry and
the Hospital entered into the confidentiality agneeat.

The terms of the confidentiality agreement requinger alia that the
documents provided by the Inquiry to the Hospitaedidd remain confidential as
between the Inquiry and the Hospital and shouldoeagiven or disclosed to any
other person and should be returned to the Ingquimgn required.

The agreement must be deemed to have includdérte of the'Final

Memorandum on Procedure#sued by the Inquiry on th&Rugust, 2001,
which required’'each person who contributes to its work to undket in writing to

treat as strictly private and confidential and riotdisclose to any person, any



27

information which the person contributing to therkvof the Inquiry gives or receives
relating to the work of the Inquiry either written oral.”

On the evidence of its solicitor, Ms. Callanan, iHaspital’s written
submission, (i), was delivered to the Inguinyreliance on” the existence of that
agreement and, (iif,.contained highly confidential and sensitive infation. It
provides information on post mortem practices armtpdures, the reasons for the
carrying out of post mortems and (it) explained ldwespital’s approach to its patients
(at what is a very difficult time) in relation t@sent, what happened at an autopsy
and how burial is addressed.”

The Inquiry, in its submission to the Commissiodated the 2’1 May, 2004
advised the Commissioner that the Inquiry’s worls\weoceeding in privatater alia
because of'...the need to protect the parents and next-of-komfunnecessary
grief...any parents and next-of-kin have advisedrbairy that they become
distressed every time the issue of organ reterdppears in the media...the Inquiry
believes that parents and next-of-kin should begated from this distress until the
Inquiry have had an opportunity to come to conalesiecisions...the Inquiry
believes that the interests of the parents and-akkin who are affected by organ
retention must be placed higher than any publienest in making the documentation
public.”

A detailed and scrupulous examination of all of thlevant records was
conducted on behalf of the Commissioner. It has lbeatended on behalf of the
Hospital that her detailed analysis of the provisiof the Act and her application of
those provisions to the review was inappropridateials argued that the Hospital’s
submission, together with all of the documents appd thereto, should have been

dealt with as one “record” by the Commissioner whould then have adopted a
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“common sense” approach to the review and sougbstblish whether a
“reasonable man” would regard the relevant “rec@slbeing confidential in
character.

| do not accept that contention. The Act confersrntip every person’a
general right of access to relevant recofide right is qualified by precise exceptions
identified within the Act. It was appropriate féret Commissioner, when conducting
her review, to carefully consider the precise etiogg within the Act which qualified
the general right of access which applied to thevent records. It was within the
jurisdiction of the Commissioner to decide whettier documents appended to the
Hospital’'s submission should be dealt with as s#pdirecords” for the purposes of
the Act.

The Commissioner found that;

“...where the entity to which a duty of confidencgimibe owed no longer exists, and
where | have already found that the written configdity agreement no longer
applies, | find that a duty of confidence baseaquity does not apply. This finding
takes account, amongst other things the fact tanhbw defunct Inquiry would not
be in a position to sustain an action for breacltoffidence.”

Although that particular finding may be questioleathe Commissioner, in
her decision, acknowledged, recognised and regpénteexistence of the duty of
confidence owed by the Hospital“q@atients and their next of kinin the following
express terms:

“l agree that patients and their next of kin woutdgmtially be a class of
persons in respect of whom the disclosure of inébion might constitute a breach of
duty of confidence...... if any of the records containémmation which would enable

an individual patient or next of kin to be ideradi that record or part of record will
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not be considered for relief. | accept the Hodpifzosition that patient
confidentiality and the requirement for patientensent to release medical records is
important with both in the context of the Inquirydain the wider context”

She refused access to those records and contifiuedl can only apply the
relevant exemptions to actual records and in thisecwhere it would appear that
records contain references to potentially idenbfaindividuals, | intend to direct
that references be removed from any records thiatlinot to be exempt under the
Act”.

This Court can find no mistake of law or “irratidiyg’ in that finding. Indeed,
it would appear to comprise a “common sense” agtroa the review of the type
contended for by the Hospital.

The only records otherwise referred to by the kabps imposing the
requisite duty of confidence were unidentified doeumts which provided
“..information on post mortem practices and procedutfes reasons for the carrying
out of post mortems ....the Hospital's approachdgdtients (at what is a very
difficult time) in relation to consent, what happenat an autopsy and how burial is
addressed.”

The Commissioner, having examined the relevamrds; referred to the
principles of law identified (a), by Megarry.J@oco v A.N. Clarke Engineers Ltd
[1969] R.P.C. 41 and by Costello.J. House of Spring Gardens v Point Blank Ltd
[1984 I.R. 611 and concluded that:

“l consider, having examined the records at issnd having regard to the context of
their creation and their communication to the Inguthat they do not contain

information having the necessary quality of conficke..”
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She gave detailed reasons for that conclusioan ffiand no mistake of law in
the reasons which she gave. There was sufficietgrmabbefore her to enable her to
reasonably reach the conclusion which she reached.

Section 20(1) of the Act

Section 20(1) of the Act provides as follows:
“20. —(1) A head may refuse to grant a request usdetion 7—

(a) if the record concerned contains matteatielg to the deliberative processes of
the public body concerned (including opinions, adyrecommendations, and the
results of consultations, considered by the bduy head of the body, or a member of
the body or of the staff of the body for the pugpokthose processes), and

(b)) the granting of the request would, in théhagn of the head, be contrary to the
public interest,”

It has been contended that the Hospital's subnmgsidhe Inquiry comprised
a record which “contains matter relating to the deliberative proges of’the
Hospital. | do not accept that contention. The prapon of the Hospital’'s submission
cannot be characterised as a “deliberative proc@s®re may have been a
“deliberative process” which resulted in a decisionbehalf of the Hospital to co-
operate with the Inquiry. However the preparatibthe Hospital’'s submission was
not such a process.

The Shorter Oxford English Dictionary defines ‘idefation”as “ the act of
deliberation; careful consideration with a viewaalecisiori.

The Commissioner found that these records relate to positions adopted by
the Hospital following its deliberations as opposednaterial disclosing the internal
thinking process within the Hospital or the weighurp of options ... | do not find

that opinions, advice or recommendations contriligitiowards this deliberative



31

process are disclosed in these records. The extepto this are those records
containing the legal advice which | have alreadyrfd to be exempt under s.
22(1)(a)".

This Court will not interfere with the finding ¢the Commissioner on this
issue because it demonstrates no mistake of law.

Section 21 of the Act — Functions and Negotiatiorsf Public Bodies

Section 21 of the Act provides as follows:

“21. —(1) A head may refuse to grant a request uséetion 7 if access to the
record concerned could, in the opinion of the headsonably be expected to—
(a) prejudice the effectiveness of tests, exatmoins, investigations, inquiries or
audits conducted by or on behalf of the public boolycerned or the procedures or
methods employed for the conduct thereof,

(b)) have a significant, adverse effect on thrégomance by the body of any of its
functions relating to management (including indistrelations and management of
its staff), or

( ¢) disclose positions taken, or to be takerplans, procedures, criteria or
instructions used or followed, or to be used olofwkd, for the purpose of any
negotiations carried on or being, or to be, carried by or on behalf of the
Government or a public body.”

The Commissioner found that s. 21(1)(a) did notyafipthe Inquiry’s own
investigations since it was not a public body urttierAct. She found that the only
records relating to the investigations and ingaindich the Hospital or any other
public body had to conduct were those concerniragmhaceutical companies.

She examined those documents and found thatréiease would not

prejudice the effectiveness any investigationsanise harm to any function identified
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in s. 21(1)(a) of the Act. She was entitled to hetiat conclusion. She had sufficient
material before her upon which she could reasongtlso.

In relation to s. 21(1)(b) the Commissioner womtd accept that a significant
or adverse effect on the performance of the Hasjpitections relating to management
would occur if access was provided to the relevacdrds. Again | am satisfied that
the Commissioner was entitled to reach that coraus$he made no mistake in law
in so doing. She made one exception to her dectsiprovide access. She did not
disclose her grounds for that exception havingneg@mthe provisions of s. 43 of the
Act. She was empowered under that section to nfakteekception and to refuse to
disclose her grounds. She made no mistake of lae ohoing.

The Commissioner declined to apply any exemptiwshen the provision of s.
21(1)(c). She found that the Inquiry’s engagenvatit the Hospital and with other
parties could not be characterisedragotiations carried on or being, or to be,
carried to on behalf of the Government or a publdy” That finding discloses no
mistake of law.

Having examined the relevant records in the cordégkisting or possible
future litigation involving the Hospital she wastbg opinion that none of them
contained fall-back positions, an opening position takenaposition taken with a
view to further negotiation’For that reason and for other identified reasieswas
of the opinion that the records did not come witthi@ provisions of s 21, (1), (c), of
the Act. There is no reason why this Court shoolictude that her opinion was not
reasonable and therefore lawful. There is no reagonthis Court should interfere
with the exercise by the Commissioner of the dismneconferred upon her by the

Act.
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Section 23(1)(a)(iv) of the Act

Section 23(1)(a)(iv) of the Act provides as follw

“A head may refuse to grant a request under s.atdess to the record

concerned could, in the opinion of the head, reabbnbe expected to -

(a) prejudice or impair...

(iv) the fairness of...civil proceedings in a coorriother tribunal”.

The Hospital argued that it had advised the Comioner that civil
proceedings were in contemplation or were pendgayet the Hospital arising out of
its post mortem practices. It was contended tlsaiasure of the relevant records
might well impair or prejudice the capacity of tHespital to adequately represent
itself in such proceedings and that access todlkardents should be refused on that
ground.

The Commissioner found that:

“No records have been identified in the contexthef “harm” envisaged; nor is it
clear to me that any particular legal strategy, theclosure of which might result in
prejudice or unfairness, is evident from the resdrd

| am satisfied that it was within the jurisdictiohthe Commissioner, having
examined the relevant records, to make that findiing Court will not interfere with
it.

Fair Procedures

It is contended that the Commissioner failed wvjate the Hospital with fair
procedures because she considered and relied uponssions made to her by the
Inquiry and by the Department of Health and Chitdnethout first giving the

Hospital the opportunity to see, consider and contrapon those submissions.
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It was argued on behalf of the Hospital that tleen@issioner’s decision was
made“in an adversarial context”That is an incorrect contention.

At s. 37 of the Act provides that:

“(6) Subject to the provisions of this Act, the pedure for conducting a review under
section 34 or an investigation under section 3dld@such as the Commissioner
considers appropriate in all the circumstanceshaf tase and, without prejudice to
the foregoing, shall be as informal as is consisteith the due performance of the
functions of the Commissioner.”

The review required by the revisions of s. 34haf Act was intended to be
inquisitorial rather than adversarial in naturee dnocedures to be adopted by the
Commissioner in respect of such reviews are egtimghin her discretion provided
that they do not offend recognised principles dtirel and constitutional justice. The
procedures which she adopted in the review undeeapermitted all of the parties
with an interest in the review to make full andailled written submissions on every
relevant aspect which affected their respectiverasts. Each of the parties who
participated in the review was provided with fulidaequal access to the
Commissioner and to her officials.

| know of no principle of natural or constitut@l law or justice which
confers upon parties who make submissions to aideemaking body the right to
respond to the submissions made by every othey péud participates in the process.
The review undertaken by the Commissioner wastatsetg process which expressly
envisaged and permitted the adoption of informatedures.

The Commissioner provided the Hospital with extemspportunities to be
heard. It made submissions to the Commissioneiverseparate occasions. On the

17" June, 2004 the Hospital was permitted to resporitle “preliminary review”
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conducted by the Commissioner. It is argued thetbspital should be entitled to
respond to any submissions made by any other @inguld those parties then be
entitled to respond to the Hospital’s responsevainere would all of this end?

It has not been contended on behalf of the Hosihigdlany prejudice has, (or
indeed could have), resulted to the Hospital agisiat of anything contained within
the submissions from the Department of Health &edriquiry to the Commissioner.
It would appear that those submissions supportegubmission made by the
Hospital.

In summary, | am satisfied that the Hospital hasastablished any mistake of
law by the Commissioner in the provision of faioyisions to the participants in the
review or in any other respect.

It follows that the appeal must be dismissed.

Approved: Quirke J.



