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MR. JUSTICE T.C. SMYTH DELIVERED JUDGEMENT AS FOLLOWS

This is an appeal on a point of law pursuant to
Section 42(1) of the Freedom of Information Act, 1997
(the Act of 1997) against a decision of the
Information Commissioner (the Commissioner) made
under Section 34(2) of the Act of 1997 on 24th
October 2002 for: -

1. An order reversing the decision of the
commissioner for the release in whole or part of the
records numbered 2, 19, 20 and 21 of the Social
welfare File maintained by Appellant pertaining to
the adoption of the requester.

2. An order reversing the decision of the
commissioner for the release of the whole of record
no. 28 of the Adoption File maintained by the
Appellant (the Health Board) pertaining to the

adoption of the requester.

The history behind the Titigation can be briefly
stated. About 40 years ago the birth mother of the
requester gave birth out of wedlock to the requester.
The requester became an adopted child, both mother
and child have made new and more structured Tives for

each other since. The requester has spent much time
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and effort in seeking to establish who her birth
mother is, the latter who is long since married with
a family of her own has a husband and family and does
not wish the structured trust and security built up
over the years to be shattered by a disclosure that
might be brought about by the requester contacting
the birth mother.

The Health Board, years ago had given the birth
mother an assurance of confidentiality and feels
itself honour bound to keep faith with the birth
mother, to adhere to the basis of the Board's
contract with the mother. The grounds of appeal are
stated in paragraph 4 of the contract with the
mother. The terms of the decision of the
commissioner are set out in a letter of 24th October
2002 addressed to the requester and other than
identifying the name of the same the letter 1s set

out as an appendix to this judgment.

The grounds of appeal are stated in paragraph 4 of
the principal affidavit of Lorraine McGrattan sworn
on 22nd November 2002 and filed on behalf of the
board and they are as follows: -

"(a) The commissioner_misdirected
himself and erred in Taw in finding
that all records created before the
commencement of the Act contained in
the said files relate to personal
information about the requester.

(b) The Commissioner misdirected.
himself and erred in law in finding
that the requester had a Botent1a1
right under Section 6(5)(b) of the Act
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to access to all such records, subject
to anK exemptions which might apply.
(c) The Commissioner misdirected,
himself and erred in law in holdin
that non identifying information about
the birth mother of the requester
contained in the record created before
the commencement of the Act may be
released under the provisions of the
AcCt.

(d) The commissioner misdirected.
himself and erred in law in holding
that records created before the
commencement of the Act conta1n1n?
medical information about the health of
the requester's birth mother should be
released to the requester under the
provisions of the Act. |

(e) The Commissioner misdirected.
himself and erred in law in holding
that the foregoing enumerated records
are records to which the ?rov151ons of
Section 28 of the Act apply.

(f) In the alternative, if the
provisions of the said Section 28 apply
to the above enumerated records, the
commissioner misdirected himself and
erred in law in holding that the _
exemption thereto contained in Section
28(59 of the Act that the said records
be released outweighs the public
interest to the right of privacy of the
requester's birth mother should be
upheld. _ _

(g) In the further alternative, if the
said provisions of Section 28 of the
Act apply to the above enumerated _
records and the exemption contained in
Section 28(5) of_the Act falls to be
considered in relation thereto, the
Commissioner misdirected himself and
erred in law in failing to _invoke and
apply the mandatory provisions of
Section 29 of the Act. |

(h) The Commissioner misdirected
himself and erred in law in failing to
hold that the disclosure of the
information contained in the above
enumerated records should constitute a
breach of_a duty of confidence owed b%
the Appellant to the requester's birt
mother and is therefore prohibited from
release by the provisions of Section
26(1) (b) of the Act. |

(i) The commissioner misdirected.
himself and erred in law in holding
that the information contained in the
above enumerated records is 'non
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identifying" information.

(7) The commissioner misdirected
himself and_erred in law in holding
that the release by the Appellant to .
the requester of certain information 1n
relation to her birth mother meant or
indicated that the remaining
information, identifying or non
identifying, had lost the qua11tg of
confidence about it which would be
necegsarg to sustain a claim_that
Section 26(1)(a) or section 26(1) (b)
aE§11es thereto, o

(k) The Commissioner misdirected
himself and erred _in law by taking
matters into consideration in his
interpretation and construction of the
provision of the Act which are
irrelevant thereto, 1in particular
proposals by the Department and Health
and Cchildren to give adopted persons
statutory rights to information about
their adoption as well as to provide
for the setting up of a voluntary.
contact register for persons seeking
contact with their birth parents.

(1) The Commissioner misdirected .
himself and erred in law 1in ho]d1n8
that the absence of an indication by
the requester's birth mother of an
objection to the release of non
identifying, background information was
a consideration to _be taken into
account when weighing the public
interest in the release of the
information against the right to
privacy of the requester's birth
mother™.

The plea of the Board is for a variation of the order

of the Commissioner so as to provide for the release

of those parts of the enumerated records as do not
contain personal information or medical or health
history of the requester's birth mother or record
that encompass confidential exchanges between the

parties.

To enable the court to have an appreciation of the
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full factual background, documents other than those
exhibited were made available to the court under the
headings -

(a) Social work file (in full).

(b) Adoption society file (in full).

(c) Disputed documents.

1. Document A - unredacted.

2. Document B - unredacted.

3. Document A - redacted.
4

Document B - redacted.

There was also before the court a "booklet of

records" which consisted of: -

"(A) Records subject to appeal

"Draft letter from GG to the requester
dated 23rd December 1995, together with
handwritten note dated 18th October
1996 (records 19 - 21) [I note that the
commissioner did not direct the release
of all of record 20]. ]
Certificate of fitness for adoption
grecord 28).

B) Records given to requester by
TSS}th Board outside of the Act of

(3) Letter from team leader of adoption
society to requester, dated 23rd
october 1996 (records 23 - 24).

(4) Letter from birth mother to
requester dated 9th February 1997
(record 30).

It appears from undisputed documentation that when
the requester initiated her inquiries by letter of
26th January 1995 she specifically informed the
Health Board that she did not wish her parents (i.e.
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1 her adopters) to know of her inquiry. In late May

Z 1995 the requester wrote to the Health Board seeking:
3 "Information, such as place of birth, weight,

4 mother's Christian name etc., then the process of

5 tracing would begin."

8

7 wWhen the Health Board attempted to contact the birth
8 mother they gave her an assurance on each attempted
9 contact that all correspondence would be treated 1in
10 the strictest confidence. Notwithstanding the
11 considerable amount of information of a personal
12 nature given to the requester in the letter of 23rd
13 Ooctober 1996 the requester insists on having further
14 information as is clear from the decision of the

15 commissioner.

Lo
L7 The contact sheet P38 of the Social welfare file
18 indicates that in very early 1997 the requester
19 informed the Health Board official, as recorded
20 thus: -
41
N "She (the requester) had been_talking
22 to a private detective who_told her
. (the requester he/s e could trace for
23 her and that s ET e requester) would
‘ do so if her b/m birth mother) did not
4 agree to some contact.
25
26 A letter from the birth mother to the requester dated
27 9th February 1997 received by the Health Board was
28 given to the requester by the Health Board outside
29 the Act of 1997. without disclosure of name or
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address it very plaintively explains that the birth
mother had no choice when she was made pregnant and
adoption was the only choice (she came of a poor but
good family). The birth mother states why she is
unable to make contact with the requester and in
wishing the requester well, pleads that each be

permitted to get on with their own individual Tlives.

Notwithstanding the foregoing the requester applied
in November 1998 under the Act of 1997 for access to
certain material. The Health Board's decision was to
refuse access to all of the records covered by the
request. This position was subsequently maintained
by the Health Board in 1its decision following the
requester's application for internal review.
Eventually the decision of the Commissioner was made

as set out in the appendix to this judgment.

The submissions of the Commissioner were informed by
the approach taken by the courts in Deely v
Information Commissioner [2001] 3 IR 439 and the

Minister for Agriculture v Information Commissioner

[2000] 1 IR 309. The argument advanced on the basis

of those authorities was that the exemptions invoked
by the Appellant ought not to be construed and
applied restrictively so as to defeat the general
principles enshrined in the preamble to the Act and

1ts general intendment as interpreted by the courts.
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It is clear that the argument or basis of the appeal
set out in the documentation before the court was not
exactly that put before the Commissioner, yet I am
satisfied that however unsatisfactory such a state of
things may be, Mr. Murray SC for the Commissioner was
well able to meet the challenge. In fact it was more
a case of a change of emphasis in the arguments
pursued, than in the introduction of new matter. I
am satisfied and find as a fact that the information
being sought through these proceedings is all
information that was in existence prior to the

passing and coming into effect of the Act of 1997.

on that basis the Appellant submitted that access
ought not to have been granted having regard to the
principle of non-retrospectivity and that on the
basis that same comprises personal information of the
requester's birth mother and are exempt from

disclosure pursuant to Section 28 of the Act of 1997.

The Appellant also submitted that the granting of
access to certain records would make traceable the
connection between the entry in the Adopted Persons
Register and the Register of Births. while objection
is taken to this in the affidavit of 21st July 2003
filed on behalf of the Commissioner - the issue was
taken into account in Mr. Murray's very extensive
submissions. 1In the light of the sensitivities of

the subject matter of the appeal I considered that it

)

l.l»ﬁli\

Gwen Malone Stenography Services Ltd.



[y

~d

]

29

was appropriate that the matter be canvassed on the
appeal notwithstanding the frailties by omission
before the Commissioner. I express no view on this
issue, because Section 42 is an appeal on a point of
law and it would be wholly unsatisfactory that a
decision on appeal should be made without the matter

having first been raised before the Commissioner.

In my judgment the Commissioner was correct in his
submission that it was undesirable that as a matter
of policy that a party in the position of the
Appellant would not advance all relevant arguments to

the Commissioner in the first instance.

The motivation of the requester of information is
irrelevant under the Act. Equally irrelevant in the
instant case is the very small number of documents
involved. It is common case that all the records 1in
issue in this case were created before the
commencement of the 1997 Act for Health Boards on
21st October 1998. It 1is accepted that in the normal
course such "pre-commencement"” records are not
accessible under the Act. However, the Commissioner
relied on S6(5) of the Act of 1997 which provides:

"Notwithstanding subsections (1) and

(4) but subject to subsection (6)

where -

(a) Access to records created before

the commencement of this Act 1s

necessary or expedient in order to

understand records created after such

commencement; or
(b) records created before such
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commencement relate to personal
information about the person_seeking
access to them subsection (1) shall be
construed as conferr1nﬁ the right of
access in respect of these records".

personal information is defined in S2 of the Act. 1In
the instant case the Commissioner concluded that the
disputed documents related to personal information
about the requester and that, subject to any
exemptions that apply, the requester had a potential
right of access to them under $6(5)(b) of the Act of
1997. I am satisfied that the documents fell within
the test laid down in EH v Information Commissioner

[2002]7 3 IR 600 in that the records either refer

expressly to the requester or

"relate(d) to something in_which the
requester has a substantial personal
interest as distinct from something in
which he has an interest as_a member_of
the general community or a large-scale
class of same".

In determining that the requester had a substantial
personal interest in the records the Commissioner
went on to note that having as much access as
possible to her background appeared to be of great
importance to the requester. The Appellant submitted
that this was a flawed approach to adjudication
because it in fact considers that which is irrelevant
- the motivation of the requester. 1In this regard I
accept the Appellant's submission. In doing so I can

well understand and appreciate the importance for
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most people of the fullest comprehension of their
identity, the sense of roots and the security of the
knowledge from whence they come is: nonetheless,
motivation of the requester in the adjudication

process is an irrelevant consideration.

Furthermore, I am not at all satisfied in the instant
case that in order to understand records created
after the commencement of the Act it is necessary or
expedient to have access to records created before

the commencement of the Act.

The case put by the Commissioner was that a draft
letter prepared by a social worker was intended to
communicate information given to him by the
requester's birth mother. 1In fact the draft letter
was never sent and from this I deduce that it was not
intended to send to the requester the information as
expressed in the draft. The fact that it was
substantially rewritten at a later date and that
almost all information was released to the requester
in the form of two letters to the requester (one
being from the birth mother and the other from a
social worker, other than he who had drafted a letter
which was not issued). It was submitted that such
unissued draft letter was a record about the
requester within the meaning of the decision in EH Vv_

Information Commissioner.
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Insofaras the document, created by the religious
order which had the responsibility for running the
institution in which the requester was born and in
which she remained with her birth mother for some
time up to the time of her adoption, it contains
joint personal information. It was contended by the
commissioner that $6(5)(b) does not require that the
pre-commencement record comprise personal information
about the requester but rather that the record
concerned relates to personal information about the

requester.

In my judgment the Commissioner was correct in these
submissions and understanding of the law. However,
in this regard I refer to paragraph (29) of the
affidavit of Elizabeth Dolan sworn on 31st March 2003
and filed on behalf of the Commissioner in which it

is averred: -

"I say and believe and I am legally
advised that it is appropriate to
direct the attention of the court_to
S34(6) of the 1997 Act and to explain
the _manner in which the Respondent
applied that section to the present
request for access to records. I say
and believe that S34(6) of the 1997 Act
empowers the Respondent before,
commencing their review to notify any
"other person" who in the opinion of
the Respondent should be notified of a
request for access. In the present
case I say and believe that the _
Res?ondent formed the opinion that it
would_not be aﬁpropr1ate to not1fK or
consult with the requester's birt
mother.

The Appellant had not notified the
requester's birth mother under s29 of
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the 1997 Act since it did not form the
view_that the records in question
should be released in the public
interest. 1In forming the opinion that
it would_not be appropriate to notif
or consult with the requester's birt
mother the Respondent considered that
the nature of the information forming
the subject matter of the request was
of key Importance. So far as concerned
the records numbered 19 to 21 the
Respondent was influenced by the fact
that it appeared Tikely that the
requester was already aware of the
matters described in both records for
tBe reasons set out in paragraph (24)
above'.

The reasons given in paragraph (24) are stated as

follows: -

"...in the light of the fact that the
requester has already been furnished
with the records numbered 23 to 24 and
the record numbered 30 the Respondent
took the view that much of the
information contained in the draft
Tetter at the records numbered 19 to 21
had already been furnished by the
EpeW]ant to the requester. ~Therefore,
1e Respondent formed the view that the
isclosure of the information_in the
records numbered 19 to 21 would not be
likely to interfere with the
Appellant's current role 1in the
adoption process or related work.

A
t
d

Furthermore, the Respondent formed the
view that for the same reason the
degree of invasion of the birth
mother's privacy occasioned by the
release of the records was minimal and
justified in the public interest".

The provisions of S34(6) of the Act of 1997 state
that: -

"As soon as may be after the receipt by
the Commissioner of_an application
under subsection (2), the Commissioner
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